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create other safety, health or environ-
mental hazards; and, at the end of 
work on each day, the worksite and the 
area within at least 10 feet (3 meters) 
of the containment area is cleaned to 
remove any visible dust or debris, and 
occupants have safe access to sleeping 
areas, and bathroom and kitchen facili-
ties. 

(3) The dwelling unit and the work-
site shall be secured against unauthor-
ized entry, and occupants’ belongings 
protected from contamination by dust-
lead hazards and debris during hazard 
reduction activities. Occupants’ be-
longings in the containment area shall 
be relocated to a safe and secure area 
outside the containment area, or cov-
ered with an impermeable covering 
with all seams and edges taped or oth-
erwise sealed. 

(b) Worksite preparation. (1) The work-
site shall be prepared to prevent the re-
lease of leaded dust, and contain lead-
based paint chips and other debris from 
hazard reduction activities within the 
worksite until they can be safely re-
moved. Practices that minimize the 
spread of leaded dust, paint chips, soil 
and debris shall be used during work-
site preparation. 

(2) A warning sign shall be posted at 
each entry to a room where hazard re-
duction activities are conducted when 
occupants are present; or at each main 
and secondary entryway to a building 
from which occupants have been relo-
cated; or, for an exterior hazard reduc-
tion activity, where it is easily read 20 
feet (6 meters) from the edge of the 
hazard reduction activity worksite. 
Each warning sign shall be as described 
in 29 CFR 1926.62(m), except that it 
shall be posted irrespective of employ-
ees’ lead exposure and, to the extent 
practicable, provided in the occupants’ 
primary language.

§ 35.1350 Safe work practices. 
(a) Prohibited methods. Methods of 

paint removal listed in § 35.140 shall not 
be used. 

(b) Occupant protection and worksite 
preparation. Occupants and their be-
longings shall be protected, and the 
worksite prepared, in accordance with 
§ 35.1345. 

(c) Specialized cleaning. After hazard 
reduction activities have been com-

pleted, the worksite shall be cleaned 
using cleaning methods, products, and 
devices that are successful in cleaning 
up dust-lead hazards, such as a HEPA 
vacuum or other method of equivalent 
efficacy, and lead-specific detergents or 
equivalent. 

(d) De minimis levels. Safe work prac-
tices are not required when mainte-
nance or hazard reduction activities do 
not disturb painted surfaces that total 
more than: 

(1) 20 square feet (2 square meters) on 
exterior surfaces; 

(2) 2 square feet (0.2 square meters) in 
any one interior room or space; or 

(3) 10 percent of the total surface 
area on an interior or exterior type of 
component with a small surface area. 
Examples include window sills, base-
boards, and trim.

§ 35.1355 Ongoing lead-based paint 
maintenance and reevaluation ac-
tivities. 

(a) Maintenance. Maintenance activi-
ties shall be conducted in accordance 
with paragraphs (a)(2)–(6) of this sec-
tion, except as provided in paragraph 
(a)(1) of this section. 

(1) Maintenance activities need not 
be conducted in accordance with this 
section if both of the following condi-
tions are met, as applicable: 

(i) Either a lead-based paint inspec-
tion indicates that no lead-based paint 
is present in the dwelling units, com-
mon areas, and on exterior surfaces, or 
a clearance report prepared in accord-
ance with § 35.1340(a) indicates that all 
lead-based paint has been removed; and 

(ii) If a risk assessment is required by 
the applicable subpart of this part, a 
current risk assessment indicates that 
no soil-lead hazards and no dust-lead 
hazards are present. 

(2) A visual assessment for deterio-
rated paint, bare soil, and the failure of 
any hazard reduction measures shall be 
performed at unit turnover and every 
twelve months. 

(3) (i) Deteriorated paint. All deterio-
rated paint on interior and exterior 
surfaces located on the residential 
property shall be stabilized in accord-
ance with § 35.1330(a)(b), except for any 
paint that an evaluation has found is 
not lead-based paint. 
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(ii) Bare soil. All bare soil shall be 
treated with standard treatments in 
accordance with § 35.1335(d) through (g), 
or interim controls in accordance with 
§ 35.1330(a) and (f); except for any bare 
soil that a current evaluation has 
found is not a soil-lead hazard. 

(4) Safe work practices, in accord-
ance with sec. 35.1350, shall be used 
when performing any maintenance or 
renovation work that disturbs paint 
that may be lead-based paint. 

(5) Any encapsulation or enclosure of 
lead-based paint or lead-based paint 
hazards which has failed to maintain 
its effectiveness shall be repaired, or 
abatement or interim controls shall be 
performed in accordance with §§ 35.1325 
or 35.1330, respectively. 

(6) Clearance testing of the worksite 
shall be performed at the conclusion of 
repair, abatement or interim controls 
in accordance with § 35.1340. 

(7) Each dwelling unit shall be pro-
vided with written notice asking occu-
pants to report deteriorated paint and, 
if applicable, failure of encapsulation 
or enclosure, along with the name, ad-
dress and telephone number of the per-
son whom occupants should contact. 
The language of the notice shall be in 
accordance with § 35.125(c)(3). The des-
ignated party shall respond to such re-
port and stabilize the deteriorated 
paint or repair the encapsulation or en-
closure within 30 days. 

(b) Reevaluation. Reevaluation shall 
be conducted in accordance with this 
paragraph (b), and the designated party 
shall conduct interim controls of lead-
based paint hazards found in the re-
evaluation. 

(1) Reevaluation shall be conducted if 
hazard reduction has been conducted to 
reduce lead-based paint hazards found 
in a risk assessment or if standard 
treatments have been conducted, ex-
cept that reevaluation is not required 
if any of the following cases are met: 

(i) An initial risk assessment found 
no lead-based paint hazards; 

(ii) A lead-based paint inspection 
found no lead-based paint; or 

(iii) All lead-based paint was abated 
in accordance with § 35.1325, provided 
that no failures of encapsulations or 
enclosures have been found during vis-
ual assessments conducted in accord-
ance with § 35.1355(a)(2) or during other 

observations by maintenance and re-
pair workers in accordance with 
§ 35.1355(a)(5) since the encapsulations 
or inclosures were performed. 

(2) Reevaluation shall be conducted 
to identify: 

(i) Deteriorated paint surfaces with 
known or suspected lead-based paint; 

(ii) Deteriorated or failed interim 
controls of lead-based paint hazards or 
encapsulation or enclosure treatments; 

(iii) Dust-lead hazards; and 
(iv) Soil that is newly bare with lead 

levels equal to or above the standards 
in § 35.1320(b)(2). 

(3) Each reevaluation shall be per-
formed by a certified risk assessor. 

(4) Each reevaluation shall be con-
ducted in accordance with the fol-
lowing schedule if a risk assessment or 
other evaluation has found deterio-
rated lead-based paint in the residen-
tial property, a soil-lead hazard, or a 
dust-lead hazard on a floor or interior 
window sill. (Window troughs are not 
sampled during reevaluation). The first 
reevaluation shall be conducted no 
later than two years from completion 
of hazard reduction. Subsequent re-
evaluation shall be conducted at inter-
vals of two years, plus or minus 60 
days. To be exempt from additional re-
evaluation, at least two consecutive re-
evaluations conducted at such two-
year intervals must be conducted with-
out finding lead-based paint hazards or 
a failure of an encapsulation or enclo-
sure. If, however, a reevaluation finds 
lead-based paint hazards or a failure, at 
least two more consecutive reevalua-
tions conducted at such two year inter-
vals must be conducted without finding 
lead-based paint hazards or a failure. 

(5) Each reevaluation shall be per-
formed as follows: 

(i) Dwelling units and common areas 
shall be selected and reevaluated in ac-
cordance with § 35.1320(b). 

(ii) The worksites of previous hazard 
reduction activities that are similar on 
the basis of their original lead-based 
paint hazard and type of treatment 
shall be grouped. Worksites within 
such groups shall be selected and re-
evaluated in accordance with 
§ 35.1320(b). 

(6) Each reevaluation shall include 
reviewing available information, con-
ducting selected visual assessment, 
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recommending responses to hazard re-
duction omissions or failures, per-
forming selected evaluation of paint, 
soil and dust, and recommending re-
sponse to newly-found lead-based paint 
hazards. 

(i) Review of available information. The 
risk assessor shall review any available 
past evaluation, hazard reduction and 
clearance reports, and any other avail-
able information describing hazard re-
duction measures, ongoing mainte-
nance activities, and relevant building 
operations. 

(ii) Visual assessment. The risk asses-
sor shall: 

(A) Visually evaluate all lead-based 
paint hazard reduction treatments, any 
known or suspected lead-based paint, 
any deteriorated paint, and each exte-
rior site, and shall identify any new 
areas of bare soil; 

(B) Determine acceptable options for 
controlling the hazard; and 

(C) Await the correction of any haz-
ard reduction omission or failure and 
the reduction of any lead-based paint 
hazard before sampling any dust or soil 
the risk assessor determines may rea-
sonably be associated with such haz-
ard. 

(iii) Reaction to hazard reduction omis-
sion or failure. If any hazard reduction 
control has not been implemented or is 
failing (e.g., an encapsulant is peeling 
away from the wall, a paint-stabilized 
surface is no longer intact, or gravel 
covering an area of bare soil has worn 
away), or deteriorated lead-based paint 
is present, the risk assessor shall: 

(A) Determine acceptable options for 
controlling the hazard; and 

(B) Await the correction of any haz-
ard reduction omission or failure and 
the reduction of any lead-based paint 
hazard before sampling any dust or soil 
the risk assessor determines may rea-
sonably be associated with such haz-
ard. 

(iv) Selected paint, soil and dust eval-
uation. (A) The risk assessor shall sam-
ple deteriorated paint surfaces identi-
fied during the visual assessment and 
have the samples analyzed, in accord-
ance with 40 CFR 745.227(b)(3)(4), but 
only if reliable information about lead 
content is unavailable. 

(B) The risk assessor shall evaluate 
new areas of bare soil identified during 

the visual assessment. Soil samples 
shall be collected and analyzed in ac-
cordance with 40 CFR 745.227(d)(8)–(11), 
but only if the soil lead levels have not 
been previously measured. 

(C) The risk assessor shall take se-
lected dust samples and have them 
analyzed. Dust samples shall be col-
lected and analyzed in accordance with 
§ 35.1320(b). At least two composite 
samples, one from floors and the other 
from interior window sills, shall be 
taken in each dwelling unit and com-
mon area selected. Each composite 
sample shall consist of four individual 
samples, each collected from a dif-
ferent room or area. If the dwelling 
unit contains both carpeted and 
uncarpeted living areas, separate floor 
samples are required from the carpeted 
and uncarpeted areas. Equivalent sin-
gle-surface sampling may be used in-
stead of composite sampling. 

(7) The risk assessor shall provide the 
designated party with a written report 
documenting the presence or absence of 
lead-based paint hazards, the current 
status of any hazard reduction and 
standard treatment measures used pre-
viously and any newly-conducted eval-
uation and hazard reduction activities. 
The report shall include the informa-
tion in 40 CFR 745.227(d)(11), and shall: 

(i) Identify any lead-based paint haz-
ards previously detected and discuss 
the effectiveness of any hazard reduc-
tion or standard treatment measures 
used, and list those for which no meas-
ures have been used. 

(ii) Describe any new hazards found 
and present the owner with acceptable 
control options and their accom-
panying reevaluation schedules. 

(iii) Identify when the next reevalua-
tion, if any, must occur, in accordance 
with the requirements of paragraph 
(b)(4) of this section. 

(c) Response to the reevaluation. (1) 
Hazard reduction omission or failure 
found by a reevaluation. The designated 
party shall respond in accordance with 
paragraph (b)(6)(iii)(A) of this section 
to a report by the risk assessor of a 
hazard reduction control that has not 
been implemented or is failing, or that 
deteriorated lead-based paint is 
present. 
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(2) Newly-identified lead-based paint 
hazard found by a reevaluation. The des-
ignated party shall treat each: 

(i) Dust-lead hazard or paint lead 
hazard by cleaning or hazard reduction 
measures, which are considered com-
pleted when clearance is achieved in 
accordance with § 35.1340. 

(ii) Soil-lead hazard by hazard reduc-
tion measures, which are considered 
completed when clearance is achieved 
in accordance with § 35.1340.

PART 40—ACCESSIBILITY STAND-
ARDS FOR DESIGN, CONSTRUC-
TION, AND ALTERATION OF PUB-
LICLY OWNED RESIDENTIAL 
STRUCTURES

Sec.
40.1 Purpose. 
40.2 Definition of ‘‘residential structure’’. 
40.3 Applicability. 
40.4 Standards. 
40.5 [Reserved] 
40.6 Records. 
40.7 Availability of Accessibility Standards.

AUTHORITY: 42 U.S.C. 3535(d), 4153.

SOURCE: 36 FR 24437, Dec. 22, 1971, unless 
otherwise noted.

§ 40.1 Purpose. 
This part prescribes standards for the 

design, construction, and alteration of 
publicly owned residential structures 
to insure that physically handicapped 
persons will have ready access to, and 
use of, such structures.

§ 40.2 Definition of ‘‘residential struc-
ture’’. 

(a) As used in this part, the term resi-
dential structure means a residential 
structure (other than a privately 
owned residential structure and a resi-
dential structure on a military reserva-
tion): 

(1) Constructed or altered by or on 
behalf of the United States; 

(2) Leased in whole or in part by the 
United States after August 12, 1968, if 
constructed or altered in accordance 
with plans and specifications of the 
United States; or 

(3) Financed in whole or in part by a 
grant or loan made by the United 
States after August 12, 1968, if such res-
idential structure is subject to stand-
ards for design, construction, or alter-

ation issued under authority of the law 
authorizing such grant or loan. 

(b) As used in this part, residential 
structure includes the following: 

(1) Any residential structure which, 
in whole or in part, is intended for oc-
cupancy by the physically handicapped 
or designed for occupancy by the elder-
ly; 

(2) All elevator residential struc-
tures; 

(3) Any residential structure that 
contains 15 or more housing units, un-
less otherwise specifically prescribed 
by the Uniform Federal Accessibility 
Standards contained in appendix A to 
this part. 

(4) Nonresidential structures appur-
tenant to a residential structure cov-
ered under this part. 

[36 FR 24437, Dec. 22, 1971, as amended at 49 
FR 31620, Aug. 7, 1984]

§ 40.3 Applicability. 

(a) The standards prescribed in § 40.4 
are applicable to residential structures 
designed after the effective date of this 
part. If the design of a structure com-
menced prior to that date, the stand-
ards shall be made applicable to the 
maximum extent practicable, as deter-
mined by the head of the department, 
agency, or instrumentality of the 
United States concerned. If no design 
stage is involved in the construction or 
alteration of a residential structure, 
the standards of § 40.4 shall be applica-
ble to construction or alteration for 
which bids are solicited after the effec-
tive date of this part. 

(b) The standards prescribed in § 40.4 
are not applicable to: 

(1) Any portion of a residential struc-
ture or its grounds which need not, be-
cause of its intended use, be made ac-
cessible to, or usable by, the public or 
by physically handicapped persons; 

(2) The alteration of an existing resi-
dential structure to the extent that the 
alteration does not involve work which 
is related to the standards of this part; 
or 

(3) The alteration of an existing 
building, or of such portions thereof, to 
which application of the standards is 
not structurally feasible.
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